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DEI Legal Framework
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The DEI legal landscape for private employers is shaped by 
two federal laws:

I. Title VII
II. Section 1981

Most recently, DEI-related litigation has also been 
influenced by Students for Fair Admissions v. Harvard, 
which the Supreme Court decided in June 2023.

• The ruling speaks directly to college and university 
admissions, not private sector employers.

• Nonetheless, the decision has inspired litigation 
and advocacy against employer DEI programming.

• The decision continues to have far-reaching 
implications. 
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The June 2023 
SCOTUS Affirmative 
Action Decision 
(the “SFFA 
Decision”)
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Inconsistent 
Guidance from 
EEOC on Legality of 
DEI Programs
On the day of the SFFA decision, EEOC chair 
Charlotte Burrows, a Democrat, issued a press 
release reassuring employers that their DEI 
programs were lawful. 

The same day, fellow EEOC Commissioner 
Andrea Lucas, a Republican, wrote an op-
ed for Reuters effectively telling employers 
that although the ruling didn’t apply to them, 
many existing DEI programs were already 
unlawful.

On November 7, the newest EEOC 
commissioner, Kalpana Kotagal, voiced support 
for lawful DEI programming in workplaces.
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Overview of Recent Trends
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Challenges to Workplace Diversity Initiatives & Programs Include

• Employment suits, including reverse discrimination claims 

• Discriminatory contracting suits

• Investor suits and shareholder derivative suits (and letters to 
CEOs and Boards)

• Continued attacks on colleges and universities

• Government enforcement efforts via AG investigations and 
enforcement proceedings & letters requesting that the 
EEOC make use of “Commissioner Charges”

• Introduction of legislation limiting the scope of DEI programs 
and policies
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Young v. Colorado Dep’t of Corrections (10th Cir. 
2024)

Duvall v. Novant Health, Inc. (4th Cir. 2024)

Honeyfund.com, Inc. v. DeSantis (11th Cir. 2024)

Muldrow v. City of St. Louis (S. Ct. 2023)

Am. Alliance for Equal Rights Lawsuits 
Challenging Law Firms’ Diversity Fellowship 
Programs

Bradley, et al. v. Gannett Co. Inc., (E.D. Va. 2023)

Phillips v. Starbucks Corp., (D.N.J. 2019)

Employment 
Suits 

1

Trends in Anti-DEI Litigation
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Nuziard v. Minority Business 
Development Agency (N.D. Tex. 2024)

Do No Harm v. Pfizer (2d Cir. 2024)

Alexandre v. Amazon.com, Inc., (S.D. 
Cal. 2022)

Landscape Consultants of Texas, Inc. v. 
City of Houston, (S.D. Tex. 2023):

Discrimination 
in Contracting 
Suits
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Trends in Anti-DEI Litigation
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Nat’l Ctr. For Public Policy Rsch. v. 
Schultz et al., (E.D. Wash. 2023)

Ardalan v. Wells Fargo, (N.D. Cal. 2022)

Trends in Anti-DEI Litigation

Shareholder & 
Investor Actions

3
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SFFA v. University of Texas at Austin, (W.D. Tex. 2020)

SFFA v. U.S. Naval Academy et al., (D. Md. 2023)

SFFA v. U.S. Military Academy at West Point, (S.D.N.Y. 2023)

Doe v. NYU, (S.D.N.Y. 2023)

Gerber v. Ohio Northern Univ., (Ohio Ct. Common Pleas 2023)

Palsgaard v. Christian, (E.D. Cal. 2023)

Coalition for TJ v. Fairfax County School Board, (4th Cir. 2023)

Chu v. Rosa, (N.D.N.Y. 2024)

Anderson v. Arizona Board of Regents (Ariz. Super. 2024)

Trends in Anti-DEI Litigation

Continued 
Attacks on 
Colleges and 
Universities
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LETTERS TO THE EEOC & 
OFFICE OF FEDERAL CONTRACT 
COMPLIANCE PROGRAMS (OFCCP)
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America First Legal (“AFL”) has submitted letters to the EEOC regarding 
these 26 companies: 

Disney
NFL
Nike
Sanofi
Hasbro
Mattel
IBM
Macy's
NASCAR
Southwest Airlines
United Airlines

American Airlines
Major League Baseball
Salesforce
Activision/Blizzard
The Kellogg Company
Nordstrom, Inc.
Alaska Air
Unilever
Mars
Anheuser-Busch
McDonald’s 

Corporation
The Hershey 
Company
Starbucks
Lyft
DICK’S Sporting 
Goods
Yum! Brands
Morgan Stanley

Recently, AFL has also started sending letters to the OFCCP.

5 Trends in Anti-DEI Government Enforcement Efforts



DUELING LETTERS BY 
ATTORNEYS GENERAL
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Republican Attorneys General of 13 states issued a warning to the CEOs 
of Fortune 100 companies threatening “serious legal consequences” over 
corporate race-based employment preferences and diversity policies: 

Alabama
Arkansas
Indiana
Iowa
Kansas

Kentucky
Mississippi
Missouri
Montana
Nebraska

South Carolina
Tennessee
West Virginia

Arizona
California
Colorado
Connecticut
Delaware
District of Columbia
Hawaii
Illinois

Maine 
Maryland
Massachusetts
Michigan
Minnesota
Nevada
New Jersey
New Mexico

New York
Oregon
Rhode Island
Vermont
Washington

Democrat Attorneys General of 20 states and Washington D.C. 
responded with a letter to major companies asserting that efforts to 
develop diverse and inclusive work environments are legal.

5 Trends in Anti-DEI Government Enforcement Efforts
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Most bills relate to:
• Higher education
• Social credit scores 
• State funding & programming
• Pro-DEI initiatives
• Private Employers

STATES HAVE BEGUN TO INTRODUCE 
AND ADVANCE LEGISLATION THAT 
WOULD CURB OR PROHIBIT DEI 
EFFORTS

A sizeable minority of bills would protect 
DEI initiatives

6 Trends in Anti-DEI Legislation
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• Congressional Black Caucus
• Congressional Asian Pacific 

American Caucus
• Congressional Hispanic Caucus

CONGRESSIONAL CAUCUSES SEEK 
INFORMATION FROM FORTUNE 100 
COMPANIES ON DEI EFFORTS

6 Trends in Anti-DEI Legislation
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     Litigation

February 2024



Fearless Fund Litigation
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Fearless Fund 
Litigation & Oral 
Argument
Fearless Fund Lawsuit Update:  
AAER sought a preliminary injunction to require 
Fearless Fund to adopt race-neutral 
requirements for its grant program.  The Court 
denied the motion for preliminary injunction, 
ruling that the grant program constituted 
protected speech, and AAER’s attempt to 
change the content of that speech by requiring 
Fearless Fund to accept applicants on a race-
neutral basis would violate the First 
Amendment. AAER appealed.  The Eleventh 
Circuit granted the parties’ motion to expedite 
oral argument, and Gibson Dunn argued before 
the Court on January 31.
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Fearless Fund Oral 
Argument



Fearless Fund 
Oral Argument: 
The Merits
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Judge Rosenbaum: “If . . . the entire point of the organization and the 
donation is to send the message that . . . Black businesswomen are 
worthy and have been overlooked and left out, then why isn’t that 
speech?”

Mr. Dickey: The law does not consider an organization’s “previously 
expressed views to decide whether the actual conduct is expressive.” 

----

Mr. Schwartz: 

• “Americans speak with their money; they magnify their message 
with their money.”

• Fearless Fund’s grant program is “core expressive activity,” and 
AAER’s suit is an “unprecedented effort to use Section 1981 to 
force a charity to reverse its message or shut down.”

• “In the context of small giving, you can’t say it’s not remedial just 
because it’s not solving everyone’s problems . The answer can’t 
possibly be give to everyone or no one.” 



Fearless Fund 
Oral Argument: 
Standing

22

Ms. Denerstein: 
• AAER “fail[s] to state that they’ve applied for 

grants or need money or mentorship. They don’t 
show the viability of their business.  Should the 
court grant a preliminary injunction when we don’t 
even know who the businesses are?”

• Citing to “owners A, B, and C is not sufficient to 
show there is a member of the organization who 
could bring a claim on their own.”

Mylan Denerstein of Gibson 
Dunn argued the issue of 
standing on behalf of 
Fearless Fund.



IV. Next Steps

February 2024
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 Risk Spectrum

D E I

Next Steps

&
• Employment

• Supplier Diversity

• Education

• Community Involvement

• Investments

• Eligibility

• Benefit

• Goals

 DEI Audits/Risk Assessments

 Practical Options

A B A
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